TO: BOARD OF LEGISLATORS
COUNTY OF WESTCHESTER
Your Committee recommends passage of “A Local Law adding Chapter 425 to the Laws

of Westchester County to ensure safe access to reproductive health care facilities.”

Your Committee finds that the right to access reproductive health care facilities and the
right to obtain reproductive health care services, treatments, and/or procedures, are essential
personal rights protected by state and federal law. Equally, the right to peaceably protest and
express one’s views is an essential right protected by state and federal law. Such actions include,
but are not limited to, the right to speak, march, demonstrate, picket, pray, associate with others

in expressive behavior, or engage in other activity protected by the First Amendment.

Y our Committee notes that concerns have been raised about individuals or groups of
individuals who may exceed the boundaries of lawful First Amendment expression by engaging
in activities that physically prevent individuals from accessing reproductive health care facilities
or obtaining reproductive health care services; or by engaging in activities that unlawfully harass
or intimidate individuals trying to access such facilities and services. In fact, for example, on
March 17, 2022, three men were found guilty of unlawfully trespassing at All Women’s Health
& Medical Services, a reproductive health care facility in White Plains, in order to prevent
patients from obtaining reproductive health care services on November 27, 2021. These
defendants are affiliated with Red Rose Rescue, an anti-abortion activist group that has carried
out similar unlawful actions all across the country. Indeed, the perpetrators convicted in White

Plains have also apparently been involved in prior similar conduct—each has now been



convicted multiple times of such conduct, and has faced (or is currently facing) criminal charges
in some of the following places: Nassau County, New York; Michigan; Pennsylvania;
Washington, D.C.; and Virginia. Such activities can impede access to reproductive health care
facilities not only for those seeking to obtain reproductive health care services, treatments, and/or

procedures, but for providers of those services as well.

Your Committee finds that current law does not adequately protect reproductive health
care facilities, and those who work in, seek access to, or obtain services from such facilities.
Indeed, although police responded to the incident at All Women’s Health on November 27, 2021
roughly 20 minutes after the trespassers entered the facility, swift action was not taken. Despite
numerous warnings from the staff and police, the trespassers refused to leave. When an
employee of all Women’s Health asked the police to take action against the trespassers, the
police indicated they needed to await direction from their superiors. More than two hours passed
before police removed the trespassers. Inaction by police for over 2 hours demonstrates a need
for clear legislative boundaries that provide safe access to reproductive healthcare facilities by

staff and patients while also preserving First Amendment rights.

Your Committee finds that in addition to the failure of local law enforcement to act
quickly, limited prosecutorial avenues are available under current law. The Westchester County
District Attorney’s office did not invoke the New York State Clinic Access Act, which gives
patients and staff the right to be free from force, threats of force or physical obstruction when
trying to obtain or provide reproductive health care, against the defendants involved in the
November 27, 2021 incident at All Women’s Health. This is despite the fact that one of the

defendants clearly communicated to officers their goal of disrupting the facility’s operations. In



addition to those defendants convicted of trespass, several protestors swarmed outside of the
facility, which disrupted access to the facility and diverted staff resources away from their
patient care responsibilities. Further, on the date of the incident at All Women’s Health, Red
Rose Rescue indicated they kept track of those who were unable to acquire reproductive health
services for the purposes of determining whether those patients attempted to return at a later

time.

Your Committee notes that law enforcement officials across the country and at multiple
levels of government are preparing for potential unrest in light of the Supreme Court’s
anticipated decision to overturn Roe v. Wade. An unclassified memo from the U.S, Department
of Homeland Security says threats related to the anticipated decision "are likely to persist and
may increase leading up to and following the issuing of the Court’s official ruling.” While the
memo warns extremist acts could come from those who are in favor or opposed to abortion

rights.

Your Committee notes that even if the Supreme Court does not overturn Roe in its
entirety, the threat of violence remains prevalent. A May 2021 report on domestic terrorism from
the Federal Bureau of Investigation and Department of Homeland Security states changes to
abortion laws are a common driver of criminal activity by extremists. The same report also
indicates abortion-related violent extremists are among those that present “the greatest threats of
violence” and pose a persistent and evolving threat. Abortion-related violent extremists have, in
recent years, caused harm and economic damage through criminal acts of property destruction

and arson.



Your Committee notes that even before the draft opinion to overturn Roe was made
public, threats and acts of violence against abortion providers had already increased significantly.
A report from the National Abortion Federation shows: a 125% increase in the number of
assaults and batteries reported by providers from 2019 to 2020; a rise in the number of death
threats and threats of harm against providers, rising from 92 in 2019 to 200 in 2020; and a rise in
the number of targeted incidents of hate mail and harassing phone calls reported, from 3,123 in

2019 to 3,413 in 2020.

Your Committee is aware that operators of local reproductive healthcare facilities have
invested substantial amounts of money in technology, renovations, and additional staffing to
address security concerns, but these investments have been insufficient to preserve access to and
maintain peace outside reproductive healthcare facilities. Planned Parenthood Hudson Peconic
stated they spent over $2 million to alter the physical layout of their facilities to make accessing
them safer for staff and patients. Despite these investments, Planned Parenthood staff and
patients have continued to experience harassment. Some recent instances include a protestor and
patient escort getting into a physical altercation outside of a facility entrance; and protestors
throwing nails and other sharp metal objects on the ground of a reproductive healthcare center’s

driveway, resulting in flat tires for at least one patient.

Your committee notes present day circumstances are significantly different than those of
2012, when a similar piece of legislation was vetoed. Existing laws have proved insufficient to
curtail intimidating and disruptive behavior. The recent Red Rose Rescue incident, the

nationwide concerns rejated to growing threats in the wake of anticipated changes to abortion



rights, and the documented instances of harassment against patients, staff, and protestors
demonstrate the need for protective measures that ensure access to reproductive healthcare,

maintain public safety, while also preserving First Amendment rights.

Therefore, your Committee has determined that it is appropriate to enact legislation to
prohibit interference with accessing reproductive health care facilities and obtaining reproductive
health care services within the parameters established by precedent of the United States Supreme
Court and the Second Circuit Court of Appeals, in order to: protect and promote the public
health, safety, and welfare; ensure order; protect freedom of access to reproductive health care
facilities; protect the freedom to obtain reproductive health care services; promote the free flow
of traffic in the public way; advance medical privacy and the well-being of patients seeking
access to reproductive health care facilities and obtaining reproductive health care services; and

safeguard private property.

Your Committee is advised that this proposed Local Law is modeled upon various
federal, state, and municipal laws, including the federal Freedom of Access to Clinic Entrances
Act of 1994 (“FACE™), 18 U.S.C. § 248; the New York State Clinic Access Act, N.Y. Penal L.
§§ 240.70-240.71, N.Y. Civil Rights L. 79-m; the New York City Access to Reproductive Health
Care Facilities Law, N.Y.C. Admin. Code §§ 10-1001, et seq.; and Colo. Rev. Stat. § 18-9-
122(3) (1999) (“‘Preventing passage to and from a health care facility — engaging in prohibited

activities near facility”).



Your Committee is further advised that this proposed Local Law, if adopted, would
protect persons seeking access to reproductive health care facilities and services both within
facilities as well as outside said facilities. The Local Law would prohibit the use or threat of
force against, physical obstruction or blocking of, or interference with any person seeking to
access reproductive health care facilities or obtaining reproductive health care services. This
proposed Local Law would also make it unlawful for any person to strike, shove, restrain, grab,
kick, or otherwise subject to unwanted physical contact, another person seeking access to or
exiting from, or obtaining services from, reproductive health care facilities. Additionally, this
Local Law will make it unlawful to physically damage or interfere with the operations of any

reproductive health care facility.

The proposed law also prohibits engaging in a course of conduct or repeatedly
committing acts within 25 feet of the premises of a reproductive health care facility when such
behavior places another person in reasonable fear of physical harm, and prohibits following and
harassing another person within 25 feet of the premises of a reproductive health care facility and
parking lots serving the facility. The acts prohibited within 25 feet of the premises of a
reproductive healthcare facility and parking lots serving the facility do not comprise protected
speech activity. A protestor’s right to demonstrate is not limited by these provisions. Instead,
these provisions create a zone of heightened scrutiny for harassing behavior, where those seeking
entry into or exit from the facility, and those demonstrating outside of it, will enjoy additional
legal protections. As used in the relevant violation section, the meaning of “harass” is derived

from New York State Penal Law § 240.26(3), and related interpretations in the case law.



Your committee notes that in analyzing the elements of harassment, federal courts are

guided by state court precedent. The New York State Court of Appeals, People v. Shack, found

that conduct would not be deemed to have a legitimate purpose if it continues after a request to
cease has been made. Further, with respect to reproductive health care facilities, the Second

Circuit Court of Appeals, in New York v. Griepp, after characterizing the reproductive health

context as particularly delicate, stated: “That sidewalk counseling constitutes a legitimate First
Amendment activity is irrelevant when conduct at issue persists following a request to cease.
... Defendants may have acted with a legitimate purpose in their first attempt to engage a
patient, but once a patient makes an explicit or implicit request to be left alone, that legitimate

purpose is vitiated.”

Your Committee is further advised the proposed Local Law reaffirms the time, place, and
manner where speech may occur in relation to the physical location of a reproductive healthcare
facility. The proposed local law provides that within a 100-foot radius from any door to a
reproductive health care facility, no individual can, in the public way, knowingly approach
within eight feet of another person, unless that other person consents, for the purpose of passing
any material, item, or object to; displaying a sign to; or engaging in oral protest, education, or
counseling with such other person. This provision is designed to not only maintain a person’s
right to safely access the reproductive healthcare facility, but also ensure there is sufficient
physical distance between those seeking to enter the facility and those protesting outside of it, to
avoid the potential for physical confrontation. Given the heightened state of unrest, it is
imperative that action be taken to avert the potential for violence while still preserving the

principles of the First Amendment. Indeed, means of communicating a given viewpoint are not



inhibited because, at a distance of eight feet, signs and leaflets can be seen, and speech can be
heard. This provision allows the protester to remain in one place, and those seeking entry to the
facility can pass within eight feet of the protester without causing the protester to violate the
statute. Thus, the protestor’s ability to educate and sidewalk counsel remains intact. Expressing
all manner of views is unhindered by this provision so long as the one exercising their First
Amendment right does not knowingly pierce the eight-foot safety bubble surrounding the person

seeking to enter the facility.

Your Committee notes that the proposed legislation will, if adopted, provide for both
criminal penalties and civil remedies for violations of its provisions. Specifically, violation of
this Local Law would be a misdemeanor, punishable by fines and/or imprisonment; and
aggrieved persons would be authorized to institute civil actions for injunctive relief, damages,
attorney’s fees, and costs, in any court of competent jurisdiction, including state courts. In
addition, the County Attorney would be authorized to commence civil actions for equitable

relief.

Your Committee finds that this legislation would expressly ensure that First Amendment
rights regarding freedom of speech are protected while, at the same time, provide relief for
persons whose rights are interfered with in seeking or delivering reproductive health care
services. Indeed, this Local Law does not prohibit conduct normally protected by the First
Amendment. However, “true threats” and expression that takes place while trespassing on
private property are not protected under the First Amendment. The right to engage in legitimate

First Amendment activity does not shield individuals who trespass on private property or



otherwise run afoul of the law. And to the extent any First Amendment conduct is affected at all,
the law acts as a modest and reasonable time, place, and manner restriction that leaves ample

room to communicate messages through speech and other protected First Amendment activity.

Finally, your Committee is informed that this Local Law does not meet the definition of
an action under SEQRA and its implementing regulations 6 NYCRR Part 617. Please refer to the
memorandum from the Department of Planning dated January 14, 2022, which is on file with the

Clerk of the Board of Legislators.

Y our Committee recommends adoption of this Local Law.

Dated: Jume & ,2022
White Plains, New York
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Dated: June 6, 2022
White Plains, New York
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LOCAL LAW INTRO. NO. - 2022

A LOCAL LAW adding Chapter 425
to the Laws of Westchester County to
ensure safe access to reproductive
health care facilities.

BE IT ENACTED by the County Board of the County of Westchester as follows:

Section 1. A new Chapter 425 is hereby added to the Laws of Westchester to read as follows:

CHAPTER 425
REPRODUCTIVE HEALTH CARE FACILITIES ACCESS ACT

Sec. 425.01. Short title.

Sec. 425.11. Legislative intent.

Sec. 425.21. Definitions.

Sec. 425.31. Prohibited conduct.

Sec. 425.41. Violations.

Sec. 425.51. Civil cause of action.

Sec. 425.61. Civil action by County of Westchester.
Sec. 425.71. Joint and several liability.

Sec. 425.81. Construction.

Sec. 425.91. Severability.

Sec. 425.01. Short title.

This title shall be known as and may be cited as the “Reproductive Health Care Facilities

Access Act.”

Sec. 425.11. Legislative intent.

The County Board of Legislators finds that the right to access reproductive health care

facilities and the right to obtain reproductive health care services, treatments. and/or procedures




are essential personal rights protected by state and federal law. Equally, the right to peaceably

protest and express one’s views is an essential right protected by state and federal law. Such

actions include, but are not limited to, the right to speak, march. demonstrate, picket, pray,

associate with others in expressive behavior, or engage in other activity protected by the First

Amendment.

The County Board is aware that there are individuals and/or groups of individuals who

may exceed the boundaries of lawful First Amendment expression by engaging in activities that

prevent individuals from accessing reproductive health care facilities or obtaining reproductive

health care services, treatments, or procedures, or by engaging in activities that unlawfully harass
or intimidate individuals trying to access such facilities and services. Such activities unlawfully

interfere with both the operators of reproductive health care facilities and all individuals seeking

free entrance to and egress from such facilities.

The County Board finds that current law does not adequately protect reproductive health

care facilities, and those who work in, seek access to, or obtain services from such facilities.

Therefore, the County Board of Legislators has determined that it is appropriate to enact
legislation to prohibit interference with accessing reproductive health care facilities and

obtaining reproductive health care services, in order to: protect and promote the public health,

safety, and welfare: ensure order; protect the freedom of access to reproductive health care

facilities; protect the freedom to obtain reproductive health care services; promote the free flow

of traffic in the public way; advance medical privacy and the well-being of patients seeking

access to reproductive health care facilities and obtaining reproductive health care services; and

safeguard private property. This proposed Local Law protects persons seeking access to

reproductive health care facilities and services both inside facilities as well as outside said




facilities. The County Board finds that this Local Law does not prohibit conduct normally

protected by the First Amendment. However, “true threats™ and expression that takes place

while trespassing on private property are not protected under the First Amendment. The right to
engage in legitimate First Amendment activity does not shield individuals who trespass on

private property or otherwise run afoul of the law. And to the extent any First Amendment

conduct is affected by this Local Law at all, the law acts as a modest and reasonable time, place,
and manner restriction that leaves ample room to communicate messages through speech and

other protected First Amendment activity.

The County Board has further determined that persons harmed by such interfering

conduct should be able to seek redress in the courts, including state courts, for injunctive relief,

damages, and attorney’s fees and costs, and that the County of Westchester should be able to

obtain appropriate injunctive relief under this Local Law.

Sec, 425.21. Definitions.

Whenever used in this Chapter, the following words and phrases shall have the meanings
indicated, unless the context or subject matter otherwise requires:
a. “Approach” shall mean to move nearer in distance to someone.
b. “Eight (8) feet” shall be measured from the part of a person’s body that is nearest to the
closest part of another person’s body, where the term “body” includes any natural or
artificial extension of a person, including. but not limited to, an outstretched arm or hand-

held sign.

c. "“Harass” shall mean to engage in a course of conduct or repeatedly commit conduct or

acts that alarm or seriously annoy another person and which serve no legitimate purpose.




For the purposes of this definition, conduct or acts that serve no legitimale purpose
include, but are not limited to, conduct or acts that continue after an express or implied

request to cease has been made.

“Interfere with” shall mean to restrict a person’s freedom of movement. or to stop,

obstruct, or prevent, through deceptive means or otherwise.

“Intimidate” shall mean to place a person in reasonable apprehension of physical injury

to such person or to another person.

“Invitee” shall mean an individual who enters another’s premises as a result of an express

or implied invitation of the owner or occupant for their mutual gain or benefit.

“Person” shall mean an individual, corporation, not-for-profit organization, partnership,
association, group, or any other entity.

“Physically obstruct or block” shall mean to physically hinder, restrain, or impede, or to
attempt to physically hinder, restrain or impede. or to otherwise render ingress to or

egress from. or render passage to or from the premises of a reproductive health care

facility impassable. unreasonably difficult. or hazardous.

“Premises of a reproductive health care facility” shall include the driveway, entrance,

entryway, or exit of the reproductive health care facility, the building in which such

facility is located. and any parking lot in which the facility has an ownership or leasehold

interest,

“Public parking lot serving a reproductive health care facility” shall mean any public

parking lot that serves a reproductive health care facility and that has an entrance or exit

located within one-hundred (100) feet of any door to that reproductive health care

facility.



k. “Reproductive health care facility” shall mean any building, structure, or place. or any

portion thereof. at which licensed, certified., or otherwise legally authorized persons
provide reproductive health care services.

. “Reproductive health care services” shall mean medical. surgical, counseling, or referral

services relating to the human reproductive system, including services relating to

pregnancy or the termination of a pregnancy.

Sec. 425.31. Prohibited conduct.

It shall be unlawful for any person to do the following:

a. knowingly physically obstruct or block another person from entering into or exiting from

the premises of a reproductive health care facility or a public parking lot serving a

reproductive health care facility, in order to prevent that person from obtaining or
rendering, or assisting in obtaining or rendering, medical treatment or reproductive health

care services: or

b. strike, shove, restrain, grab. kick, or otherwise subject to unwanted physical contact or
injury any person seeking to legally enter or exit the premises of a reproductive health

care facility; or
c. knowingly follow and harass another person within twenty-five (25) feet of (i) the

premises of a reproductive health care facility or (ii) the entrance or exit of a public

parking lot serving a reproductive health care facility; or

d. knowingly engage in a course of conduct or repeatedly commit acts when such behavior
places another person in reasonable fear of physical harm, or attempt to do the same,



within twenty-five (25) feet of (i) the premises of a reproductive health care facility or (ii)

the entrance or exit of a public parking lot serving a reproductive health care facility: or

by force or threat of force, or by physically obstructing or blocking, knowingly injure,

intimidate, or interfere with, or attempt to injure, intimidate. or interfere with, another

person in order to discourage such other person or any other person or persons from

obtaining or providing, or assisting in obtaining or providing. reproductive health care

services; or

by force or threat of force, or by physically obstructing or blocking, knowingly injure,

intimidate, or interfere with, or attempt to injure, intimidate or interfere with, another

person because such person was or is obtaining or providing, or was or is assisting in

obtaining or providing, reproductive health care services: or

physically damage a reproductive health care facility so as to interfere with its operation,

or attempt to do the same: or

knowingly interfere with the operation of a reproductive health care facility. or attempt to

do the same, by activities including, but not limited to, interfering with, or attempting to

interfere with (i) medical procedures or treatments being performed at such reproductive

health care facility; (ii) the delivery of goods or services to such reproductive health care

facility: or (iii) persons inside the facility: or

knowingly approach another person within eight (8) feet of such person, unless such

other person consents, for the purpose of passing any material, item, or object to,

displaying a sign to, or engaging in oral protest. education. or counseling with such other

person in the public way within a radius of one-hundred (100) feet from any door to a

reproductive health care facility.



Sec, 425.41. Violations.

a. Any person who shall violate any provision of section 425.31 shall be guilty of a

misdemeanor, punishable by a fine not to exceed one thousand dollars ($1.,000). or

imprisonment not to exceed six (6) months, or both, for a first conviction under section

425.31; and

b. For a second and each subseguent conviction under section 425.31, the penalty shall be a
fine not to exceed five thousand dollars ($5.000), or imprisonment not to exceed one (1)

year, or both.

Sec. 425.51. Civil cause of action.

Where there has been a violation of section 425.31, any person whose ability to access

the premises of a reproductive health care facility has been interfered with, and any owner or

operator of a reproductive health care facility or owner of a building in which such facility is

located, and any employee, paid or unpaid, and any volunteer working for such facility, and any

invitee, may bring a civil action in any court of competent jurisdiction, within five vears of such

violation, for any or all of the following relief: injunctive relief; actual damages suffered as a
result of such violation, including, where applicable, pain and suffering, psychological, and

emotional distress damages; treble the amount of actual damages suffered as a result of such

violation; and attormey’s fees and costs.

Sec. 425.61. Civil action by County of Westchester.

The County Attorney may bring a civil action on behalf of the County, in accordance

with the provisions of Sec. 158.11(3) of the Laws of Westchester County, in any court of




competent jurisdiction for injunctive and other appropriate equitable relief in order to prevent or

cure a violation of section 425.31.

Sec. 425.71. Joint and several liability,

If it is found, in any action brought pursuant to the provisions of this chapter, that two (2)
or more of the named defendants acted in concert pursuant to a common plan or design to violate
any provision of section 425.31. such defendants shall each be held jointly and severally liable

for any fines or penalties imposed or any damages, costs, and fees awarded.

Sec. 425.81. Construction.

a. No provision of this chapter shall be construed or interpreted so as to limit the right of

any person or entity to seek other available criminal penalties or civil remedies, including

either the Attorey General for the State of New York or the District Attorney for the

County of Westchester,

b. No provision of this chapter shall be construed or interpreted so as to prohibit expression

protected by the First Amendment of the Constitution of the United States or section

eight of article one of the Constitution of the State of New York.

¢. No provision of this chapter shall be construed or interpreted so as to limit the lawful

exercise of any authority vested in the owner or operator of a reproductive health care

facility, the owner of the premises in which such a facility is located, or a law

enforcement officer of Westchester County or of any municipality within Westchester

County, or of New York State or the United States, acting within the scope of such

person’s official duties.




Sec. 425.91. Severability.
If any clause, sentence. paragraph, section, or part of this Local Law shall be adjudged by

any court of competent jurisdiction to be invalid. such judgment shall not affect, impair, or

invalidate the remainder thereof, but shall be confined in its operation to the clause, sentence,

paragraph, section, or part thereof directly involved in the controversy in which such judgment

shall have been rendered.

Section 2, This Local Law shall take effect immediately.
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