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SUPREME COURT OF THE STATE OF XEW YORK
COUNTY OF WESTCHESTER
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, - S,
i {h\ Matter of the Application of

PURCHARE MEETING RELIGIOUS SQCIETY OF

FRIENDS,

DECISION
ORDER & JUDGMENT

Petitioner,
Index Mo, 23-536719

For Judgment Pursuant to Article 78 of the Civil

Practice Law and Rudes,

~ against -

WESTCHESTER JOINT WATER WQORKS,

Respondent.
_____________________________________________ S, ¢
CAC k(k

The following papers, numbered one (1) through four (4} were read upon review of the instan
verified petition for relief purseant 1o article 78 of the Civil Practice Law and Rudes {CPLR).

Netice of Petition - Verifted Petition - Bxlalsts ... o0 oo L L. AN 1

Vertfiod Qs - B bls L o i e e e e e 3

by

Memorandum of Law in Opposition. ... oo o oo e 3
Reply Memorandum of Law i Sapport .. o oo i 4

Lipon the foregoing papers, it is decided, ordered aud adjudged that the instant potition for relief

15 resodved as fnflows:
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Procedural and Factual Backeround

The petitioner, Purchase Meeting Religious Society of Friends (PMRSF), brings this
proceeding by a verified petition submitied pursuant to article 78 af the CPLR, seeking an order
of this Court reversing, annuliing, overtwrming and fnvadidating the respondent Westchester Ioint

Water Works” {WIWWY approval on April 12, 2022 of the Dradt Evvironmental bopact

Statement (DESY and its approval en September 28, 2022 of the Final Environmental Impact
Staternent (FEIS which were tncident to the respondent™s ultbmate approval on October 12, 2022
of the Findings Statement {hereinafier, the challenged determination) that it prepared pursuant o
the New York State Envivonmental Quality Review Act (SEGRA) o facilitate its ultimate
purstit of the proposed construction and development of a water treatment and distribution
facility bnown as the Rye Lake Filtration Plant (heveinafier, the Plant) upon a 13.4 acre parced of
roal property ncated sast of Purchase Streut and west of the Westchester County Afrport in the
Towa of Harrison, New York (hereinafler, the project site).

Insalar as the posture of the respective parties is concerned, the respondent WIWW s a
not-for-profit public benedit corporation formed through legislation snacted by the State of New
York (L 1927, ch 654) 1o supply drinking water to the TowndVillage of Harrison, Town of
Mamaroneek and Village of Mamaroneck, which rendered the challenged determination in
praesuit of s ultimate objective o design, construct and operate the Plany, a 30 million gallon per
day dissolved atr flotation/filtration facility that will draw and fler water from Rye Lake for

ultimate distribution to the respondent WIWW s water costomers. In justaposition 1o the

respondent WIWW's pursuit of the above-refirenced measures to faciitate ity anticipated

o)
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operation of the Plant upon the project site, petitioner PMRSF s » Quaker religions corporation
that meots for worship 8t & structure identitied as 3 Meeting House lovated adjacent tothe
proposed project site at 44335 Purchase Steeet in the Town of Harrison, New York, which is
opposed 1o the respondent’s proposed location of the Plant upon the project site due to the
anhcipated adverse emvirommental impacts that same might have npon the petitioner’s shility to
continue s nse and enjoyment of #s Mucting House and #ts property,

Although there s an extensive history of administrative sotion and Btigation involving the
respondent’s efforts o 1dentify a lovation for the construction and develppment of the Plant
which pre-dated the instant ligation, the relevance of same to the challonged determination may
be summarized by reference to the Administrative Order fssued by the United States
Ervirenuental Protection Agency (EPAY under Tndex No. SDWALZ-2020-8001 (hereinafter, the
A} om Novembaor 26, 2008, which, insolir as relovant here, commanded the resporndnd 1o
dostgn and bogin the SEQRA review process for the proposed Phayt by January 31, 2020, to
commence the construction of the proposed Plant by January 1, 2022, and o proceed with the
operation of same by October 15, 2024, Subsequent (o the EPA s issuanee of the AO a few
months earlter, the respondent declared itselfthe Lead Agevey for the reguired SEOQRA review
atfendant {o the development and construction of the proposed Plant on January 12, 2020, which
was later cemfirmed vpon the determination made by the Commissioner of the New York State
Digpartment of Envivonmental Conservation (DECY on March 10, 2021, Thereatter, the
respondent adopted g drafi scope for the BIS on March 23, 2021, and virtuadly conducted g publis
scoping session-on April 13, 2021, while continuing to take public comment in comnection

therewith until May 10, 2021, The respenddent conpleted its constderation of all conmments it
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recetved on the drafl scope for the EIS by a multitude of interested parties, including a
representative of the petitioner who expressed concers about the potential environmental inpacts
of the construction and operation of the proposed Plant upon its Meeting House operabions, and
included s proposed mitigation measures in response 0 all received comments of convem
within the final scope for the EIS which 1t published to written form and adopted on October 26,
2021,

On Apnl 12, 2022, the respondent adopted s resolution gpproving the draft EIS (DEIS)
tor public review, feading the respondent to conduet a public hearing upon the DEIS on May 25,
2022, while vontinuing to sccept pahlic convnent thereapon until June 6, 2022, Dheing the
public hearing upors the DEIS, soveral representatives of the petittoner sxpressed concorns about
the potential envirommental impacts of the consteuction and operation of the proposed Plant apon

)

its Meeting House operations, (n Scptember 28, 2032, the respondant reviewsd a drall of the
final BIS {FEIR) that included its proposed mitigation measures tn resporse to all received
comruents of concern, which 1t published in written form and adopted upon its exproess finding
that the FEES acenrately represented the analyses and conchusions reached to adeguately address
the potential environmental concorns raised in relation to the proposed construction and
operation of the Plant upon the project site. Notably, the concerns ratsed by members of the
commumity and other mterested parties doring the poblic comment period that followed the
public review of the DEIS were published, along with the respondent’s rexponses theretn, within
the FEIS which included approximately forty (40) spectfic inquiries raised by representative

members of the petitioner that related to a variety of potential impacts of the proposed

constraction and uperation of the Plaw. More specifically, comments refated to the Plant’s

e
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potential visual and other aesthetic impacts upon the character of the surrounding community and
the Meeting House, as well as the envirenmomtal iapacts upon the nearby watershed and Kensico
Reservoir system, with particulay focus upon the respondent’s settled election to utilize the
proiect site for the development and construction of the Plant in Hien of another parcel of property
that 13 also adjacent to the Westchester County Airport and is already owned by the respondent’
{hereinafter, the alternative parcel). Through the FEIS, the respondent provided written
responses to each of the raised comments and concerns, nclnding the calendus it emploved tw
reach the uliimate selection of the project site. With regand to the saised concerns and conuments,
the respondent’s FEIS related its consideration of the potential impacts of the proposed
construction and operation of the Plant apon the character of the sarrounding community which

icluded archaeological, historieal and visnal acsthetics, the sovirowmental considerations related

in relation o the nearby wetlands and watsrcourses ssseciated with the Kensico Reservoir, as
well as potential rathic topacts, woning allowances and fiscalfeconomic considerations. In
addition, the FEIS related a spectfic comparison and analysis concerning the selection of the

project site vissa-vis alternative tocations that included the alternative parcel.

O October 12 ¢ respondent adopted its Findings Statement, the vhallenged

determination, and thereby completed s mandated review of the proposed construetion and

"The alternative parcel i an approximately 13.4 acre site that bes adiacem to the
sonthwest boundary of the Westchester County Alrport {WOA) that 13 owned by WIWW, which
had explored the developmaent and vopstraction of the Flant thereupon from 2007-2008 o the
extent that the Town of Harrison Planning Board (THPBYad undertaken SEQRA veview of a
DEIS and an FEIS, but had been abandoned by WIWW as a viable option in 2008 based upon
its vepresentation that the THPR s SEQRA review had revealed unscceptable environmental
unpacts of the Plamt upon adjacent vesidential areas at that focanon,

A-

5 of 18




I NDEX NO. 56719/2023
NYSCEF DOC. NO 76 RECEI VED NYSCEF: 06/27/2023

opsrtion of the Plant pursuant to SEQRA. Subseguent to the issnanee of the challenged
determination, the patitioner challenged same through the commencement of this proveeding
upon the filing of the instant CPLR article 78 petition on February 13, 2023, Theough this
proceading, although the petitioner ratses challenges to the respondent’s adopion of the DEIS
on Aprif 12, 2022, its ensuing adoption of the FEIS on September 28, 2022, and its oltimate
adoption of the Pindings Statement on October 12, 2022, the Court recognizes that despite the
petitioner’s sepmertation of these three challenges through the mstant petition as distinet from
one another, the arglament ratsed 1o challenge all three determunations redundantly asserts that the
respondem fled o satisfy its obligation to undertake a hard look at the saviroamental impacts
of the proposed constroction and operation of the Plant upon the project site aa requuved by
SEQRA, Consequently. as the Court recogmizes that the petitioner’s challenge 1o the
respondent’s compliance with SEQRA in relation to adoplion of the Findings Statement
incorporates, overlapys and is otherwise duplicative of its parsed challenges to the respondent’s
SEQRA vompliancs in relation to s carlier adoption of the DEIS and FEIS? the Court will
addresy the petitioner’s SEQRA complisnce srgument in relation o the respondent’s adoption of
the Findings Sttoment to address the issues rised through the instant petition for relief

In opposition to the instant verified petition, respondent WIWW alleges that i wdentified

the relevant arcas of envirommental concern, undertook the requistte hard fook at same, and

thereupon made a reasoned elaboration of the bagts for its challenged determination to adopt the

Buth of which were made cutside of the 120-day limitations period provided by CPLR
211 ) to govern such challenges raised under article 78 of the CPLR 1o respondent WIWWs
adoptinn ol lim DEIS on Aprid 12, 2022, as well as its adoption of the FEIS on September 28,
2022, when this proceeding was comumenced upoen the filing of instant CPLR article 78 petitien
on Febraary 13, 2023,

o
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SEQRA Pindings Statement, as well as the DEIS and the FEIS which are specifically

ineorporated by reference within that challenged Findings Statement.

Discussion/Lepal Analvsis

“In compliance with the substantive and procedoral reguirements of SEQRA and all
apphicable regnlations, o Jead agenoy must prepare & DELS and FEIS {incident o adoption of a
Findings Statement] 1o analyze the savironmental impact and any unavoidable adverse
environmental effects of the project under review™ (Matter of Keil v Greenway Herilage
Conservaney for the Fhalson Rive Val, Ine. 184 AD3d 1048, 1050-10531). Judicwal review of' a
fead ageney's determination wnder SEQORA reguires a serutinizing examination of the record by
the reviewing court 1o determiine “whether the .. the lead ageney | Videntilied the relevant areas
of guvivonmental convern, took 8 hard look &t them, and mads a reasoned elsboration of the basiz
for s determination™™ (Marter of ddirondack Historical Axsw v Fillage of Lake Placid Loke
Placed Vi, Inc., 161 ADA 1256, 1238, quoting Matter of Jockson v New York State Urban Dev.,
Corp. 6T NY2A 400, 417y, In this regard, “{Hiteral compliance with both the letter and spivit of
SEQRA 8 required and substantial complisnce will not suffice”™ {Manter of ddirondack
fristoriced Assnoy Fillage of Lake FlacidiLake Ploctd Vi, Tee 1610 ADS ol 12581259 see
Marier of Fillage of Ballsion Spa v City of Saratoge Springs, 163 A3 1220, 1222}

Naotably, this standard of review applies equally 1o a lead agency's detenmination
regarding the adoption of a DEIS and FEIS, as well as a Findings Statement, although the

decisions an agency makes pursuant 0 SEQRA should be annulled onby 3iF it is found o be

-3
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arhitrary, eapricious or unsupparied by substantial evidence, as it is not the provinee of the courts
to second-guess thoughtfl agency decision making (see Matter of Shop-Rite Supermarkets, Inc.
v Planning 8d of the Tows of Wavarsing, 82 AD3d 1384, 1385, A dewied 17 NY 3 703).
Indesd, as observed by the Cowrt of Appeals, “{t]he lead agency ... has the respomsibifity to comb
through reports, analyses and other documents before making a determination: it s not for [the]
reviewing coun to duplhicate these offorts™ (Matter of Riverkecper, Inc. v Planwning B of Tinon of
Sowtheast, 9 WY 33 219, 231-2321 1o relation thereto, the Conrt of Appeals has eonsistently
cautioned the reviewing courts o the effect that, “{witdle judicial review must be meaningful, the
courls may not substitute their judgment for that of the ageney for it is not their role to “weigh the
desirability of suy action or {1o] choose among alternatives ™ {dkpan v Koch, 75 NY2d 361, 570,
guoting Mader of Jackson v New York Siege Urbeny Doy Corp, 67 XY 2 at 416; ace alvo Matier
of Merson v MeNally, BONY2d 742, 752). Moreover, “an agency's substantive obligations under
SEQRA must be viewed in light of a rule of reason as not every conceivable envirommental
unpact, mitigating measurs or alternative must be identificd and addressed before fan apeney’s
determination under SEQRAT will satisty the substantive reguirements of SEQRA™ {Matrer of
Jacksen v New York State Urbarr Dev. Corp., 67 NY2d at 4173 Consequently, “[tthe degree of
detan! with which each fenvironmental impact or mitigation measure] nmust be discussed
ebviously will vy with the cicunmstances and natwee of the proposal” (id., citing Websrer disec
v Fown of Webster, SYNY2d 228, 228

Turning fivst to consider the petitioner’s specific challenge to the respondent’s

undertakang of the requisite hard look at the potential inpaets of the proposed construction and

8 of 18



I NDEX NO. 56719/2023
NYSCEF DOC. NO 76 RECEI VED NYSCEF: 06/27/2023

pperation of the Plant upon the “oper space and the CEA {Criticad Envivonmental Areal™ which
surrounds the adjacent Westchester Cowny Alrpeort and Hes botween same and the Mesting
House, the Court notes that the primary concern which the petitioner raises is refated to th
proposed removal of trees incident to the diminishment of noise buffering that iy anticipated by

the petittoner as a resolt. o this vegard, the DEIS and FEIS include a detailed noise repont

preparad by respondent’s rotained environmental consultang, B Laing ¢

1 Assoctates, wlich
conctudes that neither the construction nor the operation of the Plant will caese significant
adverse noise impacts, based upon the data dravwn from its Mareh 2022 Somund Level Anahisis
Repoer (SLAR) that referenced existing ambient sound fevels and analyzed the potential impacts
resulting from the proposed construction and operation of the Plant, By coutrast. the petittener’s
asserted concerns related to dimivished noise buffering consequent to the removal of frees from
the project site appears t be borne entively of speculation in the nelable absenee of any empirieal
data, expert anadysis or any other Rem of evidence-based showing,

Ax detailed in the DEIS and FEIS, and summarized n the respondent’s Findings
Statement, the proposed constraction of the Plant could require the removal of approximately
408 trees, whereas the Jandscaping plan associated with the development of the Plant site
provides for the installation/planting of approximately 300 new trees, in addition o the existing
unspeciied number of tees which will rematn undisturbed within the ares lving bebween the
Flant and the Meeting House, In addition, the DEIS, FEIN and Findings Statement reveal that

although the Meeting House is curvently tmpacted by significant levels of noise generated by the

Insofar as relevant here, the CEA vepresents Westchester County’s designation of the
arga surrounding the Westchester County Atrport (WCA) as & 60 Ldn nodse contour which
reflects recognition of the rontine generation of noise therefrony in excess of that thresheld

Q.
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routing operation of the Westchester County Alrport due to s location beneath the flight path
used by planes accessing one of the alrport runways, the proposed fosation of the Plant upon the
undeveloped land lyving between the Meeting House and the atrport-related facilities would serve
as an additional noise buffer inuring te the benefit of the petitioner as related through the SLAR.
Furthermore, the record demonstrates that the only anticipated exterior noise ermanating from the
Plant’s operations would be generated by the Plant’s pwn air-comnditioning units sund generatars,
which wonld be mitigated by sound-gttennated enclospres and exbaust silencers, respectively, ag
por the SLAR, and as referenced o the DEIS, the FEIS and the Fiodings Satement. Based on the
foregoing, and mindful that it is not the court's role to second-guess an agency's deteumination
{see Matter of Shop-Rite Superswrkets, Inc. v Planning Bd of the Tows of Winwarsing, 82 AD3d
at 1383}, this Court finds that the record veveals that the respondent identified the potential noise
impacts of the Plant upon the petitonsy ay an arca of environnental convern, having taken the
reguisite haed Iook, and thereupon made a reasoned claboration of the basis for #ts challenged
determination as requived by SEQRA (vee Muter of Coady vy Fowan of Germantown Plasning Bd.,
184 A3 983, 987, see also Manrer of Brunnwer v Tows of Schodack Plarming Board, 178 AD3d
181, 1184}

Turning next 1o consider the pelitoner’s specilic challonge to the rospondent’s
wtertaking of the reguisite hard took at the potential impaets of the proposed construction and
operation of the Plant upen the historical and archacological resources attendant to the Meeling
House, the Court notes that the primary copeern ratsed by the petitioner ostengibly relates to the
presumed abstract dimninution of the bucolic spirit surrounding the Meeting House and its

grounds as g consequence of the "landscaped and feneed ndustrial”™ Plants proposed location

~10-
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upon: the project site. More speeifically, the petitioner relates that in spite of the loss of the
oviginad Meeting House strogture 1o a five, as well as the structure wineh veplaced iU prior to the
erection of the current Meeting House tn or around 1973, the currently existing structure and the
appurtenant cemetery remain sacved o the petitioner’s Quaker membership. Although the
petitioner has expressed concern that the relationship between its members and the 4-acre
property upon which the Meeting Howse and associated cometery sitwill be negatively impacied
by the Plant, the potitioner relatos oo tangible historic anddor archacolopival impacts that the

espondent s alleged to have overlocked, aside from the anticipated divmshment of the
grjoyment its members feel while viewing the butter of undeveloped land that currently sits
between s property and the adjacent airport. In relation o such anticipated impaets upon the
petittoner’s members, the record reveals that the respondent’s DEIS, as woll as s Finding
Sfatement, reflect ity consideration and recognition of the miligating effects anticipated from the
existing trees and the additionad trees t© b planted in the budker arca of concem to the petitioner
as well as the several hundreds of feet of distance between all points of the proposed Plant and
the petitioner’s property, the design of the proposed Plant’s dimensions and appearance in
cempliancs with atl applicable zoning codes, the design of exterior Highting to minimize its
exposure 1o the Meeting House and ity surrounding environs, as well as the absence of any State
or Federal historie preservation designatien for the Meeting House, or any known historie
artifacts associated with the projedt site. Based upon the foregoing, and mindful that it s not the
court's role to second-guess an agency's determination {see Matier of Shop-Rite Supernarkers.
e v Planning Bd, of the Tows of Wawgrsing, 82 AD3d at 1385, this Court finds that the

record amply demonstrates that the respondent properly identified the potential historic and

<11
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archacolpgical impacts of the Plant apon the petitioner, having faken the requisite bard ook, and
thereupon made @ reasoned elaboration of the basis for s challenged determination as required
by SEQRA {see Matter of Credda, L4000 v City of Kingston Plaswing 8d, 212 AD3d 1043; see
alsp Matter of Brasmer v Town of Schodack Planning Board, 178 AD3d at 1184).

Turning vext to consider the petitioner™s specific challenge to the respondent’s
undertaking of the requisite hard fook at the potential growth indducing impact of the proposed
Plant with respect 1o the County of Westchester, in its capacity as the present ewner of the pareel
of the land comprising the project site)” the Court notes thi the primary concern raised by the
petitioner relates 1o its specudative concer that the development of the Plant upon the project site
might impact the County™s potential plan for growth of the airport n the future, Initially, the
Court notes that insofar ay the petitioner can be understood to suggest that Westchester County
has not been afforded adoquaie opportumty 1o weigh-in on the location of the proposed Pland, the
record reveals otherwise and details a mutiitude of cooperative wdertakings made by the County
to facilitate the development of the Plant upon the project site. Mogt signilicant among such
coeoperative undertakings, the County of Westchester has already knowingly agreed to transfer ity
ownership of the parcel of land upon which the Plant is proposed to be sited to the respondent for
the specific purpose of facilitating the development and coenstruction of the Plant thereupon.

Moreover, aside from baving declined to use s obvious ability {o thwant the proposed

location of the Plamt upon the praject stte by withholding it transfor of that parcel of property to

"To the extent relevant here, the record reveals that the respondent WIWW and the
County of Westchester have entered into a moutual agreement to exchange equal 134 acve parcels
of land or one another, ultimately leading o the petitioner™s acguisiion/ownership of all land
comprising the project site from the County of Wesichester

9
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th respondent, Westehester County's representation that it hes ne intention of making any wse of
that land parcel for the expansion of the WCA, nor any other develnpment or use aside from
serving as an undeveloped baffer between the WOA and the surrounding properties 18 referenced
within the DEIS and the Findings Statement. Indeed, the record is devodd of any indication that
the development and operation of the Plant to filter and treat water from the nearby Rye Lake
conld W some manner spur or otherwise induce commercial, residential or any other form of
wncrewsed development upon any pavcel of land associated therewith, which leaves the
petitione’ s corrary suggestion 1o be lacking a fact-based foundation, Mareover, such oversight
in the petitioner’s arginent vuns contrary {0 the Environmental Conservation Law’s requirement
that an EIS consider the “growth inducing aspects of the proposed action™ only where they are
“applicable and significant.” neither of which are reflected in the record here (see BCL § 8
09 3 ey Accordingly, the Court Hnds that the record amply dermonstrates that the respondent
andertook the reguisite bard ook at the potential growth inducing ympact of the proposed Plant,
and forther reveals that i provided a reasoned elaboration for its conclosion that the development
of the Plant upon the project site would not induce, promote or otherwise impact any alternative
present or future use of that parcel of land in compliance “with its procedurad and substantive
requirensents under SEQRA™ (see Motrer of Save the Pine Rush e v Tows of Guildeslood, 203
ADAE 1120, V1241128, coe abve Matter of Troy Sand & Gravel Co., Fno vy Tonen of Sannd Lake,

IRY ADZd 1306; 1312131

el

1
Turning next 1o consider the petittoner™s specific challenge to the respondent’s
undertaking of the requisite hard look at the potential socio-economic impacts of the propesed

construction and operation of the Plang, the Cowrt notes that the primary concem raised by the

-§ 3.
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~

petittener relates o the disclosure within the DELS and Findings Staterneat of an anticipated
water rale increase that the respondent plans o impose upon fis water customers, from an
approximate present annual cost of $944.00 to $1,652.00 per restdential houschold. However, as
it s well-settled that the coarCs review function in relation to an Articlke 78 proceeding is Hnvited
1o the arguments ad record adduced before the ageney (see Kangfmasn v lncorporated Fillage of
Kings Poiar, 52 A 604, 607, see alse Shuler v New York City Houws, duth. 88 AD3d 893,
896 [eourts cannot consider evidence submitted for the fiest time in a CPLR article 78 procesding
because they are bound by the facts and record submitted o the ageney]), the present recognition
of the petitioner’s fatlure o raise cuch coneerny during proceedings conducted before the WIWW
i relation to the DEIS, the FEIS gnd Findings Statement compels this Couet t disregard such
allepations within the instant petition. Astde therefrom, althongh the Court does recoguize that
the petitioner’s fatlare to present such concerns during the public bearing and comment
submission period serves as an appropriate basts for this Court to decline consideration of this
argument through this proceeding, the Connt also finds that the rospendent’s acknowledgment of
this anticipated water rate increase during its public hearings reveuls that it perfonmed its
mandated function to undertake the requisite hard look at the socio-cconomic impacts raised
anew by the petitioner through this proceeding,

Finatly, upon consideration of the petiioner”s specific challenge 1o the respondent’s
undertaking of the requisite hard look at potential altermatives to the proposed construction and
operation of the Plant upen the project site, the Court notes that the petitioner has focused

exclusively upon the respondent’s ultimate rejection of the alternative parcel in favor of the

project site a5 the basis for s argoment. In substance, the petitioner avgoes that the site of the

REW
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alfermative pareel was a better option than the project site for the location of the Plant, having
specifieally referonced the inumediate proximity of the projent site fo #s own Mesting House and
assoctated property in contrast to the location of the glternative parcel on the opposite side of the
WA, placing it much farther from the potitionse’s property. More specifically, the petitioner
subnnits that respondent™s SEQRA analysis concerming the project site failed to veflect adequate
consideration - as compared ta the alternative parcel - of the greater visibility of the Plant to
travelers of roadsvavs in the community, of its focation within the New York City Watershed and
associated Kensico Reservolr Watershed areas, of the New York City Department of
Eovirenmental Protection’s (DEPY submission of & comment in response 1o the FEIN that
reflocted ity desire for more information relating o the basis for the respondent’s rejection of the
alternative parcel, and further reflected sn overemphasis of its consideration of the msignificantly

sraall nurober of already constrocted/oceupied residences wear the alternative parcel.”

Although these challenges raised by the petitioner relate to several distinet features of
these two distinet potential Tocations for the Pland, the Cowrt iotially takes note of the

respondont’s thoronghly addressed impedimaent 1o the development and construction of the Flant
upon the sliernative parcel, a8 reflected within the FEIS and the Findings Statement, presorted by
the fuot that same Hes withan the R-2, One-Family Residencs Zoning District, which serves to
preclude siting the Plant thereupon undess a successful application s made by the respoudent for
f varines therefrom to the Zoning Board of Appeals for the Town of Harrison (ZBAY. In this

regard, contrary 1o the zoning prohubiticns incumbent upon the alternative parcel, the responsient

*Although not anderstood to be misleading, the petitioner’s reference to “oecupied”
nees ails to inclade the references within the record to the approved, although not yet
constructed, residential subdivision develepment being pursued by Sylvan Developmant.

bod

-
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recogiized that the operstion of the Flant constifites a permiited ose in the XB-O Zoning District
within which the project site Heg, obviating the need 0r it to overcome the challenges and
uncertainty presented by having to first obiain @ variance from the ZBA ~ gapecially if the
required variance was a so-called Yose variance” governed by Town Law § 267-b(2). Of course,
the significance of snch distinet zoning for the two compared parcels Ieads the Cowrt to remain
mundfod that the inclusion of & permitted use in g zoning law “is tantamount to g legislative
finding that the pormuitted use s in harmony with the general zondng plan and will not adversely
atfect the loeal commuminy™ (Murter of WEOK Broadeasting Corp. v Plosming Bd of Town of
Lioyvd, 7% NY2d 373, 383). Morcover, the respondent’s FEIS and Findings Statement further
reveal that, unlike the project site, the aliernative parce] sits within the Kensico Watershed which
encumbers the potential siting of the Flant thereupon with & more challenging burden when
seeking the required approval of the Plants location from the DEP.

Aside from the mberent zentug barrier and the uncertainty it preserys, as well as the
greater inherent burden and associsted uncertainty when seeking the required approval of the
DEP for the potential siting of the Plant upon the alternative parcel, the record relflects that the
respondent considered the projeet site’s location preferabile dus to the lesser impact that it would
present o the sigmficant existing and progressing residential use of the areas tying w close
proxumity to the altomative parced sud distant from the project site, OF perbaps even greater

spgnificance, the record reflects that the respondent recognized the benelits of the project site’s
much closer proximity o nearby uiitity Ines and the reguired infrastructure of 1 existing Ry
Lake Pump Station and ultraviolet (UV) treatment facility, and its Purchase Street Water Storage

Tanks, as well ag immediate roadway sccess via s frontage on Purchase Street which obviates
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the need for an additional 2.2 acres of mpervious surfce - including an access road of 2,700 feet
it fength - reguired for the use of the alternative parcel, Moreever, the record refloets that the
respondent considered the ecologieal benefits of the project site, ax it would avoid the
disturbance of existing wetlands unlike the alternntive parcel. and would require the removal of
fewer existing trees when compared to the alternative parcel. ladesd, “tihe fact that [the
petitioner] disagree]s] with the alternative chosen by the [WIWW] Board does not prove thal the
PWIWWT Board did not take the requasite “hard look” 7 {Mairer of Morse v Tows of Gardiner
Plapming B | ot AD2d 330, 330, citing Horr v Tonen of Guilderland, 196 A3 909, 913
Accordingly. as the respondent considerest these somparative foatures of the project site
relation to the allernative parcel, the Court finds that the record amply demonstrates that
respondent undertook the requisite hard look at feasible alternatives to the project sife for the
tocation of the Plant, and {urther provided a reasemed claboration for its concluston that the
development and eperation of the Plant upon the preject site would be a superior chotce when
compared against the petitioner’s preferred alternative, 1o compliance “with ity procedural and
sabstantive requirenents under SEQRA™ (Muawter of Cady v Tows of Germaniows Planning Bd. |
184 AR b O87; xee adse Matior of Bewomer v Tonen of Schodack Plonnisg Board, 178 A3 at
1184y,

Based upon the foregoing, this Cowrt’s review of the respondent WIWW's detormiination
toy deen the DEIS and FEIS coraplete, metdent to its challenged determination o ultimately
approve the Findings Statement that it prepared pursuant to SEQRA to facilitate its ultimate
parsut of the proposed construction and develepment of @ water treatment and distribution

facttity known as the Rye Lake Filtration Flant upon the project site, reveals that the respondent
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identitied the pertinent arcas of environmental concern, took a hard look at those arcas and made
a reasoned elaboration of the basis for its determination (see Matter of Mambaccus Excavating,
Inc. v Town of Rochester, NJY ., 89 AD3d 1209, 1210, v, depied 18 NY3d 808; see also Matter
of Mirabile v City of Saratoga Springs, 67 AD3d 1178, 1180). Acecordingly, as this Court's
limited “function is to assure that the agency has satisfied SEQRA, procedurally and
substantively, not to evaluate data de novo, weigh the desirability of any particular action, choose
among alternatives or otherwise substitute its judgment for that of the agency™ (Matter of Town
of Amsterdam v dmsrerdam Indus. Dev, dgency, 95 ADAA 1539, 1543; see Matter of Village of
Ballston Spa v City of Saratoga Springs, 163 AD3d 1220, 1223}, the instant verified petition is

hereby denied in s entirety, and this proceeding s dismissed.

The foregoing constitutes the Decision, Order and Judgment of this Courl.

Dated: White Plains, New York
Jung 26, 2023

TO:  Sahn, Ward, Bralf Koblenz, PLLC
Attorneys for Petittoner

333 Barle Ovington Blvd., Suite 601
- L ®
Uindondale, New York 11353 M !

Bryan, Cave, Leighton, Paisuer, LLP
Attorneys for Respondent

1290 Avenue of the Americas

New York, New York 10104
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